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Saginaw City Charter Review Committee           Tuesday October 14, 2008, 4:00 p.m. (Revised)

Organizational Meeting Minutes 

               Saginaw City Council Chambers, City Hall

Present:  Mayor Joyce Seals, Mayor Pro Tem Larry Coulouris, Henry Marsh, Kathryn Rood, Joe Turner, Irene Hensinger, Reverend Marvin T. Smith, and Leola Wilson (4:30 p.m.).

Absent:  Lou Ognisanti (Chair)

Others Present:  City Manager Darnell Earley, City Attorney Thomas Fancher and City Clerk Diane Herman who took minutes in the absence of an MSU Extension representative.

The meeting was called to order at 4:07 p.m. by Mayor Joyce Seals. 

OLD BUSINESS


Report from City Attorney Tom Fancher

1.
Elimination of Sections 70 through 76.  Attorney Fancher provided the Committee with a memo.  Said it could be distributed to the press.  Mentioned at the last meeting his suggestion to eliminate Sections 70-76.  Had to research why he had suggested the elimination of Section 73 which gave the City the right to acquire property by condemnation.  Said Section 1 incorporated all the powers without having to specifically enumerate them.  As such, he again recommends these sections be eliminated.

2.
Cemetery & Parkland (Section 83).  Attorney Fancher said the Home Rule Cities Act was amended in such a way that the requirement for this kind of provision in a Charter was liberalized.  He was asked to draft new language.  In the 1935 Home Rule Cities Act, which was incorporated into the City’s Charter, the City could not sell parkland without a 3/5ths vote of the people.  Said there are 2 different ways to sell parkland, one is by a majority vote of the people, the other is to remove the parkland from the City’s Master Plan.  Mr. Fancher suggested the following language:

“No cemetery or park owned or hereafter acquired by the city shall be sold in whole or part unless approved by a majority of the electors at a general or special election, or unless the park or portion of the park is not required under an official master plan of the city.” 

He said the sale of cemeteries does need a vote of the people.  Suggested Sections 84 through 88 on cemeteries be eliminated because they are better administered through state law or local ordinances.  Said the Act is interesting and strict.  To vacate a cemetery, you have to go to Circuit Court.  

Ms. Hensinger questioned the reason for bundling cemeteries and parks together.  Mr. Fancher said they could be separated.  

Mayor Seals said since they are handled different, then maybe they should be separated, and questioned how it would be written.

Ms. Hensinger suggested “cemetery” be stricken from Mr. Fancher’s proposed language and have a separate one for cemeteries.

Mr. Fancher said the cemetery language could be the first part of his proposed language.  

Mr. Turner noted the current Charter is more restrictive than state law.

Mr. Fancher noted that under the current Charter, the City cannot sell a cemetery at all.    

Mr. Turner confirmed that a park was a piece of land or an area of real estate that has been dedicated by Council resolution as a park.

Mr. Fancher said it was a little broader than that.  Said there is a body of case law on what constitutes a dedication of a park and a number of things.  He said whatever constitutes a park would fall under this category.

Mr. Turner confirmed that once it meets the definition of a park, it would currently take a 60% vote of the people.  Mentioned Veterans Memorial Park and how the buildings had been removed.  Questioned whether it met the definition of a park. 

Mr. Fancher said, “Yes.”

Mr. Turner mentioned the walkway and Ojibway Island which someone had requested to build on in the past.  Said since there were restrictions, a lease for 99 years was suggested.  Noted that the City could say it can’t afford to maintain the parks and want to divest themselves of the parks.  Under the current Charter, the City could not do this.  He was concerned about the City being able to remove a park from the Master Plan. 

Ms. Hensinger confirmed with Mr. Fancher that the Master Plan does not go to the electors.  Mr. Fancher said the new language allows for more flexibility.  

Ms. Hensinger questioned whether any parkland had been eliminated and Mr. Fancher said he did not believe so.

Mr. Turner mentioned Dr. Shaheen’s property on the river which borders the City parkland.  Said there is now a wall which marks the beginning of Dr. Shaheen’s property.  Doesn’t believe there was a survey done and whether this was an encroachment.  

Mr. Fancher believes there was no encroachment on the parkland.  

Mr. Turner said he was more comfortable with continuing to have parks go to a vote of the people, whether it is a park or a cemetery.  Believes if it is a good project, the people will vote for it.

Ms. Hensinger noted this was just for parks; that cemeteries are forever dedicated.  

Mr. Fancher said at the moment cemeteries may not be sold but the proposed language would allow them to be sold by a vote of the people.

Mr. Coulouris questioned whether it would allow the City to do a swap, i.e. a developer trading an undeveloped piece of property in exchange for the parkland he wants.

Mr. Fancher said that would have to go to the electorates.  

Mayor Seals read how she believed the proposed language would read:    

“No park owned or hereafter acquired by the city shall be sold in whole or part unless approved by a majority of the electors at a general or special election.”

Mr. Turner said he was most comfortable with this language for both cemetery and parkland.  He agreed with the language Mayor Seals had proposed.

Mayor Seals requested the opinion of other members.  After some brief discussion, Ms. Hensinger suggested there be two different sections with the following language.  


“No cemetery owned or hereafter acquired by the city shall be sold in whole or part unless approved by a majority of the electors at a general or special election.”


“No park owned or hereafter acquired by the city shall be sold in whole or part unless approved by a majority of the electors at a general or special election, or unless the park or portion of the park is not required under an official master plan of the city.”

Mr. Turner noted he was still in objection to the language regarding the Master Plan.

Mr. Marsh said he didn’t feel strongly either way, however, the Master Plan language would be convenient. 

Both Rev. Smith and Mrs. Rood said they were neutral and Mr. Coulouris said he was fine with the language.  

Mayor Seals noted this would be the recommendation to Council with one objection, Mr. Turner.

Mr. Fancher noted the rest of the sections (84 through 88) should be eliminated from the Charter.  Said they are law and will be observed by state law or City ordinance and it is not necessary to have them in the Charter.


3.
Restrictions (Section 91).  Referred to the language in this section as it refers to employees.

No person in default to the city shall be eligible for election or appointment to any city office. No officer or employee shall hold any remunerative elective or appointive office outside of the city government except notary public or supervisor. No officer or employee shall be a candidate for any elective office or a member of any committee or similar organization of any political party or participate actively in partisan politics, except that a council may be a candidate to succeed himself.

Said the “default to the City” language has never been applied to employees, although it is not illegal to do so.  With regard to employees involvement in partisan politics or running for elective office, this has been guaranteed by state statute (MCL 15.401, et seq.), with the exception of running for Council and being an employee, unless the employee took a leave of absence.  Said it is not clear what this language meant, but the Committee could recommend whatever it wants, it just needs to be made clear.

(At 4:30 p.m., Committee Member Leola Wilson arrives and takes her seat.)

Mayor Seals questioned how the Committee felt about employees being in default to the City. 

Mrs. Hensinger noted that people of the various boards are appointed.

City Clerk Diane Herman noted that the Committee had also discussed the “default status” of an elected official, once he/she had been elected.  That the candidate should stay in good standing with the City.  

Mr. Fancher said the solution to that problem would be recall.  

Mr. Coulouris did not think the City should have to go to such extent.  If a person is ineligible to run for office because he/she is in default, then he/she should also be ineligible to continue to hold office if they are in default.  

Mrs. Hensinger questioned who would monitor this.

Mayor Seals noted that someone could be elected to Council or another office and may lose their job causing them to be behind in taxes while they are in the process of revamping their life.  Said sometimes there are legitimate reasons for being in default and this should be considered.  

Mrs. Hensinger questioned the definition of “default.”

Mr. Fancher said the exceptions would be if it is de minimus, ($15-$20), if the person has a legitimate dispute about whether money is owed to the city, or if the person has entered into a payment plan and is not in default on the payment plan.  

Mr. Coulouris questioned what kind of a message is sent from the Council table to the public when a Council member has not paid their taxes.  Understands there are extenuating circumstances at times but believes someone elected should maintain a certain standard. 

Mr. Marsh said there might be a better term than “default.”  Said default can mean so many things.

Mr. Fancher said that “default” is the term usually used in City Charters.  He mentioned two prior cases, one (1935) which stated that “default” meant owing money and having the ability to pay it back.  More recently, it does not allow inability to pay as an excuse for default.  Said if it is added to the Charter, there would have to be a mechanism for enforcement and a body that would rule on it, possibly refer to Council Rules.  Mentioned the Hargrove case as to what could happen if there is a disagreement.

Mrs. Wilson questioned the time frame for a person once it is discovered, i.e. a medical situation, and how would they be notified.  Said it could be a dramatic situation if the City is not careful.

Ms. Hensinger asked the City Clerk if her office screens a candidate for elected office?

Ms. Herman said when she receives an application, she notifies all departments, including the County for overdue property taxes, and if the candidate is in default, she send them a letter and informs them they have so many days to take care of it.  She said that some candidates are not aware they owe the money.  

Mrs. Rood noted that when you apply for a board or commission, the applicant signs a paper stating they are not in default.  

The group all agreed that someone who is attempting to run should not be in default.  The Committee then discussed adding language to include someone who falls into default while serving.  The discussion included who would monitor the candidates, how often a report would be done and a method for removal.  

Mayor Seals suggested reviewing other Charters for language.   She said the Charter should give some framework but the details should be a policy.

Mr. Earley agreed the mechanism would be a policy and a method could be devised.  Said it’s not necessary to put the recourse in the Charter. 

Mr. Fancher said he could see this is problematic, i.e. if a Council member’s payment plan was told to be unacceptable, the Council member could argue it is because someone wants to get rid of him.     

Mr. Turner suggested the following language:

No person in default to the city shall be eligible for election, appointment or to hold any city office. 

Mr. Fancher said the language didn’t change anything.  There is still no enforcement.  Also questioned if it included other boards, i.e. Housing Board of Appeals, etc.  Questioned if these were going to be checked periodically as well?

Mr. Earley said he could see it falling under the umbrella of the City’s continuous effort to aggressively pursue monies owed to the City.  Said the details could be worked out later as to notification to Council, etc.  Said the language in the Charter could just be as simple as “….subject to removal from office.”

Mr. Fancher said anyone pushed off would still say it is political. 

Mayor Seals suggested the City Attorney research the legal processes for removal.  

Mr. Turner said no matter what rules are created, the final decision maker is the Court.  The Court would decide any real disputes.  

Mrs. Hensinger suggested language be added to state:

All elected and appointed individuals, not in good financial standing with the City during their term of service are subject to removal by Council.

Mayor Seals suggested the City Attorney research the issue.  

Mr. Coulouris said he believed all that needed to be drafted would be the mechanism for removal.  

Mr. Earley said it would be easy to determine any member who was delinquent.  

Mrs. Hensinger then suggested this language for the second sentence:

Elected and appointed individuals in default to the City during their term of service, are subject to removal.  

The group referred to Section 92 regarding those “convicted of a felony” noting that the method of removal was not stated in this section either.

Mayor Seals asked for a clarification of the recommended language for Section 91.  (The City Clerk read Mrs. Hensinger’s proposed language for a new sentence two.)

Mr. Fancher said he would report back on the language.  

Mrs. Rood said she believed that anyone who applies for an office, should receive a copy of Section 91 if the proposed language is inserted so they realize up front they could be removed.  The City Clerk said they sign an affidavit as a candidate to office and they could sign a similar affidavit with regard to default once they are elected.

Mr. Earley said when the official is notified he/she is in default, they could fix it, but if not, then he/she would be subject to removal. 

Mr. Fancher then read the next portion of Section 91.

No officer or employee shall hold any remunerative elective or appointive office outside of the city government except notary public or supervisor. 

He said this is not a condition the City could place on employees.  You may, however, place it on officers.  He used the example of running for Delta College Board of Trustees.  He mentioned the next sentence which states:

No officer or employee shall be a candidate for any elective office or a member of any committee or similar organization of any political party or participate actively in partisan politics, except that a councilman may be a candidate to succeed himself.

Again, this does not apply to employees.  

Mayor Seals said the City is the only one in the County that has this restriction on its Council members.  Others (i.e. School Board) do not have to leave their office to run.  Questioned why the City has this stipulation.  

Mr. Fancher agreed the language does not have to be in the Charter.  He said the language may have been inserted to people would not get into “conflicts of interest.”  Said the word “employees” needs to be stricken but the rest is up to the group.  

No officer shall hold any remunerative elective or appointive office outside of the city government except notary public or supervisor.  No officer shall be a candidate for any elective office, except that a councilman may be a candidate to succeed himself.

However, the language: 

“…or a member of any committee or similar organization of any political party or participate actively in partisan politics…”

must be stricken.  

Mr. Fancher noted that he and the City Clerk hold an office but are not considered “officers.”  This was referring to Council members.

(At 5:16 p.m., Mr. Marsh excused himself from the meeting.)
Mrs. Hensinger then mentioned the group having discussed hiring an employee in default to the City.   

Mr. Earley said he did not believe this should be included in the Charter.  If it comes to the attention of City Administration, the employee will be held accountable.  Said it’s not a question asked an applicant but it wouldn’t take long to figure it out.

Mr. Fancher noted their wages could be garnished.  

It was the group’s consensus that employees in default not be included in the Charter.

4. Vacancy Defined (Section 92.) 

Section 92. In addition to other provisions of this charter, a vacancy shall be deemed to exist in any office when an officer dies, resigns, is removed from office, moves from the city, is convicted of a felony or judicially declared to be mentally incompetent.

Mr. Fancher said this could be mandatory for all boards and commissions.  It would be up to the Committee.  He noted that under the Planning Enabling Act a City could have one to three members of the Planning Commission be non-residents. That would be the maximum under state statute.  However, the Charter could state that non-residents cannot serve on boards.  

Mayor Seals said she believes the section is referring to City Council.

Mr. Fancher said you have to live in the City to serve on City Council.

Mrs. Hensinger said if the section refers to Council, then the section is okay as is. 

There was some discussion on who is considered an “officer” of the City.  

Mr. Turner suggested there be a definition of “officer” inserted.  The group agreed they would feel more comfortable.

The City Manager suggested it be “Anyone either elected to City Council or appointed by the City Council to its advisors or governing boards and commissions as provided by either City ordinance or state statute.”

Mayor Seals noted there are some boards and commissions who have business owners as members who are essential to those committees even though they do not live in the City.  

Mr. Earley said the definition should include the Housing Commission, Planning Commission, etc.  Said his definition did not mean that all boards and commission members must be residents.  Said non-residents should not be encouraged but the definition should be broadened to include them.  Said regionalization may eventually be the focal point in the future for providing services.

Mrs. Hensinger suggested a definition for officer be inserted in Chapter XIV.  

Mr. Earley suggested the definition be used at the beginning of the Charter.

Mayor Seals stated that she believed Section 92 refers to City Council.  Requested a clarification on who that section applies to.  

Mr. Coulouris suggested having two sections, one for elected officials, and one for appointed.  It would read as follows:

Section 92(a). In addition to other provisions of this charter, a vacancy shall be deemed to exist in City Council when a City Council member dies, resigns, is removed from office, moves from the city, is convicted of a felony or judicially declared to be mentally incompetent.

Section 92(b). In addition to other provisions of this charter, a vacancy shall be deemed to exist in any office when an officer dies, resigns, is removed from office, is convicted of a felony or judicially declared to be mentally incompetent.

Mr. Coulouris suggested a Council member should step down if they are charged with a felony but have not been convicted, i.e. take a leave of absence. 

Mrs. Wilson said that should be their decision.  She noted that a person is presumed innocent until proven guilty.  

Mr. Earley said he didn’t think you could mandate that in the Charter.  He said he needed nine Council people and this would create a vacancy that could not be filled.  He said if someone was ill and couldn’t serve, then that would open it up for a reappointment so Council would be back at full strength.

Mr. Coulouris questioned how long a person would be ill before you would fill that Council position.

Mr. Fancher stated that this hasn’t come up on Council but some boards have problems with attendance and have rules in place to address it.  

Mr. Earley said he believed an illness would have to be evaluated on a case-by-case basis.  Council would have to adjust until the person believed he or she would no longer be able to serve.

Mr. Coulouris said if he broke two arms and two legs and it took him 6 months to heal, would he be allowed to keep serving.

Mr. Earley said he believed he would be accommodated.  The Council would have to operate with 8 people.  Said it wouldn’t be ideal.

Mrs. Hensinger noted someone could be falsely charged just to get someone removed.

City Clerk Diane Herman noted that one Council candidate who applied for a vacancy had a felony of which she couldn’t disclose.

Mrs. Wilson said if they have served their time they could still apply.

5. Sections 93 through 95.  It was noted these sections needed no change.

6.
Notice of Publication (Section 96).  The City Clerk noted that Council does not follow this Council provision.  It does not establish the official newspaper each year. 

Mr. Turner said his notes provided utilizing the City’s website.  It was agreed to review the minutes from the prior meeting.


7.
Damage Claims (Section 97).  Mr. Fancher said this provision is a pipe dream.  There is no way to enforce this and it should be omitted.


8.
City Planning Commission (Section 98).  Mr. Fancher said this section seems fine.  Said it is really not necessary though.  There are a lot of boards regulated by state statute, i.e. Brownfield, SEDC, etc.

Mayor Seals questioned why just the City Planning Commission would be referenced in the Charter.

Mr. Turner suggested language that states: “The Council shall, by ordinance, establish and maintain city commissions having the powers and duties prescribed by state law.”  

Mr. Fancher said the Committee could have this language, unless it believes the Charter should make the decision about having a Planning Commission or not.  Said if it isn’t there the Council would have the authority to abolish it.

Mrs. Hensinger suggested the section remain but questioned whether there should be additional language regarding other boards.  

Mr. Fancher said he didn’t believe this would be necessary.


9.
Uniform Accounting (Section 99).  Mr. Fancher said this section is just a generic thing.


10.
Public Records (Section 100).  Mr. Fancher said this section could cause problems because there are exceptions to the Freedom of Information Act.

Mr. Earley suggested:

Section 100.   All records of the municipality shall be public, in accordance with the provisions of Federal and State law.
The group agreed on this.

* * * *

Mr. Earley spoke briefly on the Public Safety Millage and how the City was halfway through it.  Said the Charter Committee’s greatest challenge will be their recommendation on the tax structure of the City and what the City is going to do regarding the two tax capping measures.  Referred to Dr. Scorsone’s presentation and the fact that the City continues to fall behind in its ability to provide services given the tax cap and declining income tax revenues.  In 2-1/2 years the City will have to go back to the public and the 6 mills for Public Safety will not allow the City to make the same covenants to the electorate for another 5 years, i.e. a status quo operation for pubic safety.  Would like to roll all the separate and individual levies into one that can be assessed on the taxable value of the City.  Believes the City needs to make a case for a modification of the City’s ability to generate the revenue of needs some 30 years later given the tax cap.  Said the special levies could be rolled into a taxable rate.

Mr. Turner questioned the elimination of the special assessment millage and rubbish millage and make it part of an ad valorem millage.

Mr. Earley said we wouldn’t need a special millage for public safety if the City had the ability to tax.  Said he believes it’s good to provide the bus transportation for residents but thinks a larger portion should be shared out City.  He said the City could do what it does now under the state limit for property taxes.

Mr. Turner said it would be a much fairer system because the special assessment eliminates whatever property tax base is personal property.  This would be a mechanism where everybody pays.

Mayor Seals said she hoped the Committee would take ample time to educate the people, to get the word out.  

Mr. Turner referred to his memo on special assessments provided to the Committee and said he would like to see a limit on the number of years the City can be levied per the Charter without a vote of the people, one generation of obligations is long enough. 

Mr. Coulouris asked the City Manager if he had a number as to what the City would receive if the money cap were lifted.  

Mr. Earley said if the City doesn’t lift the tax cap, the City could only levy 7.5 mills.  The foundation of any local government’s operation financially, is the property tax levy.  

The meeting was adjourned at 5:55 p.m.  

Respectfully submitted, 
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Diane M. Herman

